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      IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND 

  

 

ANNE BARTER, et al.     * 

     * 

Plaintiffs    *  

        * 

v.      * Case No.: 425210-V 

        * 

MONTGOMERY COUNTY, MARYLAND, et al *      

        * 

        * 

Defendants    * 

 

 

MEMORANDUM AND ORDER 

 

 The Court has before it Plaintiff’s Motion for Summary Judgment with respect to Counts 

I and II of their Third Amended Complaint for Declaratory Judgment and Injunctive Relief.  

Count I is entitled “Legally Deficient Planning Board Draft” and Count II is entitled “District 

Council’s Failure to Hold Required Public Hearing.”  Plaintiff’s Motion also embodies their 

Opposition to Defendants’ Motions to Strike Plaintiff’s Third Amended Complaint and 

Defendants’ Motions to Dismiss or, in the Alternative, for Summary Judgment.  The Plaintiffs’ 

case seeks essentially to void the land use master plan identified as the Westbard Sector Plan 

(“Plan”). 

 Also before the Court are Defendants’ Motions to Dismiss and, alternatively, Motions for 

Summary Judgment. 

 Plaintiffs first contend in support of their Motion for Summary Judgment and in 

opposition to Defendants’ Motions that the Planning Board failed to undertake a greenhouse gas 

emissions analysis pursuant to Montgomery County Code section 33A-14.  Plaintiffs argue that 

Sections 33A-14 requires an assessment by the Planning Board of the impact on greenhouse gas 

emissions (including an analysis of the carbon footprint), a consideration of ways to reduce to 
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vehicle miles traveled, and determination of options to minimize greenhouse gas emissions.  The 

assertion from this argument is that the Plan does not, therefore, comply with the law and is void, 

requiring that development plans in the Westbard area be enjoined.   

In essence, Count I contends that the Plan fails to recite expressly that a greenhouse gas 

emissions with carbon footprint analysis was done in preparing the Plan and did not set forth a 

consideration of the reduction of vehicle miles to minimize greenhouse gas emissions.  Section 

33A-14 does not contain such a requirement.  While the Code provision uses the word “must,” 

that word does not legally mandate particular action, such as specific language in the Plan setting 

forth steps taken in connection with a greenhouse gas analysis, and there is no sanction for 

failure of a plan to articulate such actions.  The Section does require that the matters set forth 

therein be addressed in the planning process.   It appears clear that was done as the Plan does 

reflect recommendations regarding emissions and options because, for example, a bicycle 

network and related options were contained in the Plan.  

 Even if Section 33A-14 were interpreted as Plaintiffs contend, the Land Use Article of 

the Maryland Code provides that a master plan is not void or voidable for technical defects.   

Therefore, as a matter of law, Count I fails to state a claim for which relief can be granted.   

 In Count II of the Third Amended Complaint, Plaintiffs contend the Plan is void because 

the District Council failed to hold a public hearing on the draft plan created by the Planning 

Board.  The record reflects and Plaintiffs admit that a public hearing on the draft was held before 

members of the Council.  Plaintiffs admit that a two-day public hearing was held on the draft by 

the Council, but contend that the “District” Council did hold a public hearing.  The District 

Council is defined as “the County Council sitting as the District Council for that portion of the 

Maryland-Washington Regional District in Montgomery County.”  Montgomery County Code, 

Section 33A-2.  In other words, the members of the County Council and District Council are 
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identical.  First, a review of the “County Council Agenda” for February 2 and 4, 2016 reflects 

both County Council and District Council business and public hearings, including the Westbard 

hearings.  The minutes for those days also set forth business for both Councils, including that the 

Westbard hearings took place.   

Plaintiffs contend that they were “deprived of their procedural and substantive due 

process rights” because a public hearing was not noted specifically as a District Council hearing.  

Rather, the Plaintiffs were afforded substantive due process.  Hearings were held and the public 

was heard on the Westbard issues before the members of the District Council.  The Court agrees 

with Defendants that Plaintiffs here are over reaching based on semantics.   

Count III of the Third Amended Complaint seeks to void the Plan based on the allegation 

that the Plan was a product of illegal contract zoning.  Contract zoning  

occurs when an agreement is entered between the ultimate zoning authority and the 

zoning applicant/ property owner which purports to determine contractually how the 

property in question will be zoned, in derogation of the legal prerequisites for the 

grant of the desired zone. Absent valid legislative authorization, it is impermissible 

because it allows a property owner to obtain a special privilege not available to 

others, [citation omitted] disrupts the comprehensive nature of the zoning plan, and, 

most importantly, impermissibly derogates the exercise of the municipality's powers. 

   

Mayor & Council of Rockville v. Rylyns Enterprises, Inc., 372 Md. 514, 547 (2002) 

The fundamental legal flaw in Plaintiff’s Count III, is that the Plan does not zone any 

property.  It is a Master Plan.  As such it is a general outline and serves as a planning and zoning 

guide.  It is subject to modification at any time.  The Plaintiffs seek to convert the Plan into a 

zoning decision in order to contend that illegal contract zoning voids the Plan.  The Court of 

Appeals has pointed out the substantive distinction between planning and zoning functions: 

A “Master Plan” is not to be confused as a substitute for a comprehensive 

zoning or rezoning map, nor may it be equated with it in legal significance.... zoning 

as recommended or proposed [in a Master Plan] may well become incorporated in a 

comprehensive zoning map for [an] area, but this will not be so until it is officially 

adopted and designated as such by the District Council. [citation omitted] 
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In Howard County v. Dorsey, 292 Md. 351, 361-62, 438 A.2d 1339 (1982), 

this Court said: 

 

There is a distinction between a master plan and a comprehensive 

zoning or rezoning that results from a distinction between the planning 

function and zoning function. In Board of County Commissioners of Carroll 

County v. Stephans, 286 Md. 384, 389, 408 A.2d 1017, 1019 (1979), this 

Court said: 

 

“[S]ome confusion exists relative to the terms planning and 

zoning, which are not synonymous.  Zoning is concerned with the use 

of property but planning is broader in its concept. 1 E. Yokley, 

Zoning Law and Practice § 1-2 (4th ed. 1978) comments: 

 

“Expressing the matter in another way, let us say that zoning 

is almost exclusively concerned with use regulation, whereas planning 

is a broader term and indicates the development of a community, not 

only with respect to the uses of lands and buildings, but also with 

respect to streets, parks, civic beauty, industrial and commercial 

undertakings, residential developments and such other matters 

affecting the public convenience and welfare as may be properly 

embraced within the police power.” 

 

The end product of the planning function is the production of a 

master plan that embodies recommendations for an area's 

development based on predictions of needs and resources for an 

estimated future period. It proposes goals for orderly growth and 

development including the establishment of viable neighborhoods for 

which it delineates appropriate boundaries. In addition, it suggests 

methods for implementation and achievement of those goals, 

including proposals for future land use and zoning classifications 

 

W. Montgomery Cty. Citizens Ass'n v. Maryland-Nat'l Capital Park & Planning              

Comm'n, 309 Md. 183, 195–96 (1987) 

 

 Count III fails to set forth a viable claim as a matter of law.  Because the Plan does not 

zone or alter zoning, the Plan and its approval process cannot constitute contract zoning.  

Additionally, Plaintiffs have not alleged the existence of a specific “contract” that could 

constitute contract zoning.  The Court also notes that to the extent that Plaintiffs seek to enjoin 

the “Sketch Plan” / Sector Map Amendment (“SMA”) via its contract zoning claim, they have 

failed to timely pursue the exclusive statutory remedy available to challenge the SMA.   
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 The Court concludes that there are no material facts in dispute and that Defendants are 

entitled to judgment as a matter of law.  Having reached this conclusion, it is not necessary to 

address the other matters raised in the various motions – Planning Board as necessary party, 

standing of Plaintiffs (while questionable, standing has been assumed for the sake of this 

Memorandum and Order), jury demand strike, and procedural dismissal.   

 WHEREFORE, it is this is this 9th day of March 2018, by the Circuit Court for 

Montgomery County, Maryland, hereby 

ORDERED, that Plaintiffs’ Motion for Summary Judgment is DENIED, and it is further 

ORDERED, that each of Defendants’ Motions for Summary Judgment are GRANTED, 

and it is further 

ORDERED, that this case be removed from the Court’s trial docket on March 13, 2018.  

 

______________________________ 

     RICHARD E. JORDAN, Judge 

Circuit Court for Montgomery County, Maryland 

 

 


